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CLAIMS CORPORATE LIABILITY

Advanced Constr. Corp. v. Pilecki, 2006 Me. LEXIS 73 (July 13, 2006).

Key Point:
Thepresident of acor poration can beheld personally liablefor an abuse of
processclaim for engagingin a deceptivetradepractice.

CCL Summary:

Michadl and Christine Pilecki (homeowners) entered into acontract with
Advanced Construction Corporation (corporation) for the construction of ahouse.
Aaron Spence (president) signed the contract asthe corporation’s president and sole
shareholder. The homeowners obtained ahome construction loan. The corporationwas
required to complete documentsfor thelender. Inthe builder validation statement, the
president made the fal se statement that he had never filed for bankruptcy. In order for
fundsto be disbursed to the corporation, the homeowners and the corporation were
required to sign draw requests. The homeowners stopped signing draw requests
becausethey were not satisfied with the corporation’ swork. The corporation stopped
work on the house and filed amechanic’slien onthe property. A supplier sued the
president and the homeownersto enforcealien. The homeownersand the corporation
and itspresident filed cross-claims. Among other claims, the homeowners brought
clamsfor violations of the Home Construction ContractsAct, theUnfair Trade
PracticesAct, and the Uniform Deceptive Trade PracticesAct (collectively, statutes)
against the corporation and itspresident. The homeownersa so brought aclamfor
abuse of processagainst the president. Thejury found the president individualy liable
ontheabuseof processclamandjointly and severaly liablewith the corporation onthe
statutory claims. The corporation and president appeal ed.

The president asserted that he could not be held individually liablefor the
homeowners claims. Hefurther asserted that therewasinsufficient evidencefor thejury
tofind himliablefor abuse of process. The president, asthe sole shareholder, could be
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held personally liablefor hisindividual actswhileacorporate agent. Thepresident could
asobeheld persondly ligblefor hisparticipationinwrongful actswhileacorporate
officer, aswell asjointly and severally liablewith the corporation for the statutory
violations. The president initiated thefiling of thelienthat gaveriseto the abuse of
processclaim. Therewasevidencethat the president’ srepresentations and conduct
before, during, and after construction constituted viol ations of the statutes and that the
president used thelien processin animproper manner. Thepresident filedalienclam
containing material misstatementsregarding theamount hewas owed. The president
included costsfor which he had already received payment from thelender. Therewas
evidencethat the president intended to withhold the homeowners accessto their home
until hereceived payment and that he used thelien processto secure payment to which
hewasnot entitled. The president waspersonaly liablefor the homeowners clams.
Affirmed; remanded for determination of attorney fees.

CONTRACTS DISCRIMINATION

Harrisv. Hays, 452 F.3d 714, 2006 U.S. App. LEXIS 16758
(8th Cir. Ark. July 5, 2006).

Key Point:

In order tochallengeacontract award based on racial discrimination, a
contractor must makea primafaciecasethat theawarding entity had an intent
todiscriminate.

CCL Summary:

TheCity of North Little Rock, itsmayor, and city council (City) implemented a
program to bring city s dewaksinto compliance with theAmericanswith Disabilities
Act. Inthe Phase| bid package, the City stated that it reserved theright to add or
subtract sidewalksfrom the contract asfundsallowed. In 2000, Larry Harris
(contractor one), anAfrican-American, wasawarded the Phase| contract. The City
subsequently removed some sidewa ksfrom the package, which reduced the amount of
the contract award. Some of the sidewal ksremoved from Phase| wereincluded inthe
Phasell contract awarded in 2001 to Tom Brooks (contractor two), aCaucasian, who
wasthelow bidder. The City again removed some sidewaksfrom the Phasell contract
and reduced the contract amount. Without taking bids, the City subsequently extended
contractor two’s contract through 2003, based on an agreement to keep his price-per-
square-foot constant at the 2001 level. In 2004, the sidewalk project was opened again
to competitive bidding and awarded to an African-American contractor who wasthe
lowest bidder. Contractor onebrought aclaim against the City for racia discrimination
inawarding and extending the Phase 1| contract. Thedistrict court granted the City’s
motion for summary judgment, holding that contractor onefailed to createareasonable
inferencethat the contract decision wasbased onracia discrimination. Contractor one
appedal ed.

Contractor oneargued that hewastreated differently from contractor twoin
several respects. Hefirst noted that the value of hisPhase| contract was reduced when
some of thework was shifted to the Phase Il contract awarded to contractor two. He
also cited the City’ sdecision to extend additional work to contractor two under the



July 2006

Phasell contract asevidence of the City’ sdiscriminatory intent. Contractor onefurther
argued that the City inspected contractor two'swork lessrigoroudly than it inspected
contractor one’ swork under Phasel. The Phase| bid solicitation expressy reserved
theright to add or removework based on available funding, and contractor two's Phase
Il contract wassimilarly reduced. Thus, the contractorswerenot treated differently in
that regard. Relativeto contractor two's contract extension, contractors one and two
werenot similarly situated because contractor two offered to keep unit price constant at
the2001 level for threeyears while contractor onedid not makeasimilar offerinhis
request for additional work. Whilethe City Engineer wasvery informal whendedling
with contractor two because of their social relationship, thisdid not create aninference
of racial discriminationinthe awarding of the contract. Because contractor onedid not
present sufficient evidenceto createaninference of anintent to discriminateonthebasis
of race onthe part of the City, it did not establish aprimafacie case of racial
discrimination. Affirmed.

BIDDING RESTRICTIONS

Matter of: King Constr. Co., 2006 U.S. Comp. Gen. LEXIS 114 (July 17, 2006).

Key Point:
An agency’sdecision to evaluate mor efavor ably offer or swith experience
constructing a specific type of office spaceisreasonable.

CCL Summary:

The Generd ServicesAdministration (agency) issued asolicitation for offersfor
lease of build-to-suit office spacefor the Federa Bureau of Investigation. The
solicitation, which wasfor thefirst phase of the project, called for submission of
proposalslimited to addressing the offeror’ stechnical approach and qualifications. The
agency would eva uate those proposa sand then invite threeto five offerorsto submit
proposalsunder the second phase, addressing specific design and priceissues. The
solicitationlisted thefollowing eval uation factors: devel opment team experience,
management plan, past performance of the devel opment team, and design approach
narrative. Thesolicitation provided that offerorswith experiencewith projectsof smilar
S ze, nature, and complexity would be evaluated morefavorably. King Construction
Company (protestor) protested thetermsof the solicitation asoverly restrictive.

Theprotestor argued that the solicitation wasoverly restrictive becauseit
required experience constructing aspecific type of office space, tothe exclusion of
other relevant experience. The protestor a so argued that the solicitation unreasonably
required experiencewith L eadership in Energy and Environmental (LEED) projectsand
contai ned redundant qualificationsfor team members. The agency asserted that office
space construction experiencewould hel p ensurethat an awardee’ sperformance met
the agency’sneeds. The agency had the discretion to select evaluation factors. The
agency’sdecisonto evauatefavorably offerorswith experiencethat moreclosay
corresponded to the solicitation’ srequirementswas reasonable. It wasreasonablefor
thesolicitationto providethat offerorswith LEED experiencewould be morefavorably
eva uated sincethe project had to meet certain mandated standards. The agency aso
made areasonable determination that the project’slikelihood of successwas enhanced

3



4

CCL SuMMARIES

if theindividua membershad experiencewith projectssimilar to the agency’sproject.
TheFedera Acquisition Regulation design-build procedures contempl ated that
solicitationsfor thefirst phasewould call for specidized expertiseby theindividuas
composing the offeror’ steam. The protest was denied.

EXPERTS QUALIFICATIONS

CarliseCorp.v. Medical City Dallas, Ltd., 2006 Tex. App. LEXIS5476
(June 27, 2006).

Key Paint:
An expert who hasexperienceinspecting commer cial buildingsand estimating
damagesisqualified totestify about the cost of installing afoam r oof.

CCL Summary:

Carlide(manufacturer) manufactured arubber roofing material. Medica City
(owner) hired aningdler toinstall the material over theexisting roof of oneof its
buildings. Oneof the manufacturer’ swarrantieswarranted against premature
deterioration for twenty yearsfrom the date of sale. Theroof leaked for years. The
owner eventualy filed suit against the manufacturer. JamesWest (expert), theowner’s
expert, testified about the cost of replacing theroof. The manufacturer objected that
theexpert wasnot qudified and that histestimony wasunreliable. The court overruled
theobjection. A jury awarded the owner damages. The manufacturer appeal ed.

Themanufacturer argued that thetrial court erred by refusingto strikethe
testimony of the owner’sexpert. Themanufacturer contended that the expert’s
methodol ogy was based on guesswork because his sourcefor estimatesdid not
containinformation specific toremoval of therubber roofing materia. The
manufacturer a so contended that the expert was not qualified to testify about the
replacement cost because he had never prepared specificationsfor anew roof or
monitored theingta lation of afoam roof. Themanufacturer’ sargumentsrelated to
performing roof installation, however, not to the expert’squalificationsto testify about
thecost of ingtallation. The expert had been alicensed commercia property adjuster
for at least fourteen years, with experienceinspecting buildingsand estimating
damagesto commercia buildings. Inhiscareer, he had inspected and written over
200 repair or replacement estimatesfor commercia roofs. Theexpert wasqualified to
testify about the cost of theinstallation of thefoam roof. The expert’scost estimate
was based on the RS M eans Facilities Construction Cost Dataguide (manual) and on
hisown experience. The expert testified that the manua wasused widdly inthe
industry to make estimates. The expert’ s estimate was based on the objective
measure found inthe manua and wasnot unreliable. The expert’stestimony regarding
the cost of the roof replacement wasadmissible. Thetrial court did not abuseits
discretionin admitting the expert’ stestimony. Affirmed except asto attorney’ sfees.
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CONTRACTS PREPURCHASED MATERIALS

Griffin Bros,, Inc. v. Town of Alto, 2006 Ga. App. LEXIS 784 (June 27, 2006).

Key Point:
In Georgia, atown may awar d acontract tothehigher bidder even though thelower bidder
already purchased materialsat themayor’srequest.

CCL Summary:

TheTown of Alto planned toinstall awater pipeline. Thetown contacted Griffin
Brothers(contractor) to get an estimate on the cost. After the contractor provided thewritten
estimate, thetown’smayor asked the contractor to order the pipe necessary for thejob. After the
contractor ordered the pipe, the mayor informed the contractor that it needed to submit aformal
bid. The contractor and another construction company (competitor) submitted bids. The
competitor’sbid priceincluded alonger run of pipe. Thetown council awarded the project to the
competitor, even though its bid was higher than the contractor’ shid. The contractor filed asuit for
damagesand injunctiverelief against thetown, the mayor, and thetown council members
(collectively, town). Thetrial court granted thetown’smotion for summary judgment. The contractor
appeal ed.

Thetown argued that the mayor did not have unilateral authority to bind thetowntoa
contract. The contractor argued that the town wasrequired to accept the contractor’sbid sinceit
wasthelower of thetwo bids submitted to the town. The contractor also argued that thetown was
estopped from denying that acontract existed between the contractor and thetown. OCGA Section
36-91-21 (statute) provided that competitive bidding requirementsdid not apply to projectsthat
could be performed for lessthan $100,000. The bidswere under $90,000, so the statute’s
requirementsdid not apply. Although the competitor’sbid was higher than the contractor’sbid, the
competitor’shid included amore extensive scope of work, including installing more pipes, which
better met thetown’s needs. Thetown had the discretion to award the contract to the contractor’s
competitor. The contractor relied on the mayor’ srequest to order materialsworth over $15,000,
but the mayor’ sauthority to obligate the town without the consent of thetown council waslimited to
$2,000. The contractor had aduty to determinethe mayor’sauthority to bind thetown to purchase
themateria. Becausethe mayor lacked authority to bind unilaterally thetown to acontract with the
contractor, any contract asserted by the contractor was unauthorized. Although the contractor had
performed work based oninforma instructionsfromasingletown officia inthe past, thetown’s
prior course of conduct in dealing with the contractor did not confer new authority on the mayor.
The contractor wasforecl osed from asserting estoppel against thetown. Affirmed.

CONSTRUCTION SUBSURFACE CONDITIONS

Barnard Constr. Co. v. City of L ubbock, 2006 U.S. App. LEX1S 18102
(5th Cir. Tex. duly 19, 2006).

Key Point:
A contractor isnot paid for unexpected rock excavation wheretheconstruction contract
containsalineitem specifically limiting payment for r ock excavation to onepipeline out of
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fifteen.

CCL Summary:

Barnard Construction Co. (contractor), asthelow bidder, wasawarded a
pipeline construction contract by the City of Lubbock, Texas (City). The City’sengineer
developed thebid form, whichincluded alineitemfor rock excavationonLineAl, one
of thefifteen pipeinesincluded inthe project. The engineer’ sdatasuggested that rock
excavation was needed only for the one pipeline. Prior to the bidding process, the City
expresdy stated that the engineer’ sdatawasfor information purposesonly and that the
bidderscould drill their own test holes. The City also offered aquestion and answer
session prior to bidding and made changesto the contract asaresult of thesession. The
contractor did not drill itsown test holes. During construction, the contractor discovered
that linesother than LineA1 required rock excavation. The City initialy paid for al rock
excavated but | ater offset payment for rock excavated outside LineA 1. The contractor
sued for breach of contract. Thedistrict court granted summary judgment infavor of the
City. Thecontractor appeal ed.

The contractor argued that the City’ sdecision to pay for all rock excavated was
afinal, conclusive decision pursuant to the contract. In addition, the contractor argued
that the contract was unambiguousinitstermsrequiring payment of al rock excavated,
or dternatively, that it was ambiguousthereby warranting reversal of summary judgment.
In response, the City maintained it had communicated to the contractor before or at the
timeof payment that it might | ater offset payment for rock excavated outside of LineA1l.
The contractor boretherisk of undertaking the project under theterms of the contract.
The City provided an opportunity for the contractor to drill itsown test holesor to ask
questions about the contract prior to submitting itsbid. Thefact that theonly place
wherealineitem appeared for rock excavation wasfor LineA1 suggested that the
agreement between the partieswasto pay for rock excavation only onLineAl. This
specific provision was controlling over any general termson the same subject that could
beinterpreted differently. Thus, the contract wasnot ambiguousinitstermsthat rock
excavationwould be paid only for that performed onLineA 1. Affirmed.

BIDDING ANTI COMPETITIVE

RTLCAG Prods. v. Treatment Equip. Co., 2006 Tex. App. LEX1S5461 (June 27,
2006).

Key Point:

Suppliersarenot subject to Texasantitrust law wheretheir combined bid
adver sely affects competition on asingle project but doesnot affect free
enterprisein thebroader market.

CCL Summary:

The City of Dallas sought bidson awater treatment plant project. Thebid
package adopted the North Texas Council of Government specificationsfor fabricated
steel and stainless stedl pipe and specified Leopold filtersand K-Flow and M&H
butterfly valves. Inthe North Texasarea, Treatment Equipment (supplier one) wasthe
representative of Leopoldfiltersand Municipa Valley (supplier two) wasthe
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representative of K-Flow and M&H valves. Suppliersone and two and Piping
Systems, Inc. (supplier three) submitted apackage bidto ageneral contractor relative
to the City’sproject. The package bid coupled supplier oneand two’s productswith
supplier three' sfabricated sted and stainlesssted pipe. RTLC Piping Products (RTLC)
also submitted abid to the general contractor for thefabricated steel and stainless steel
pipe. The City accepted the general contractor’sbid whichincluded the packagebid of
suppliersone, two and three. RTL C sued suppliersoneand two for violations of the
Texas Free Enterpriseand Antitrust Act (Act). Thetria court granted motionsfor no-
evidence summary judgment submitted by suppliersoneand two. RTL C appealed.

RTLC argued that it had rai sed more than ascintillaof evidenceto provethat
by tying supplier three'ssted pipeto supplier one' ssole sourcefiltersand supplier two's
butterfly valves, suppliersone and two had created an arrangement which had an anti-
competitive effect on other pipe suppliersinviolation of theAct. Suppliersoneandtwo
responded that RTL C failed to show an antitrust injury. In order to defeat ano-evidence
motion for summary judgment, RTL C had to bring forward factssupporting al five
elementsof anillega tying arrangement. One of those e ementswasthat the suppliers
activity inthetied product involved asubstantial amount of the market commerce.
RTLC'ssummary judgment evidence showed atying arrangement only with respect to
the City’ sproject and animpact on competition only with respect to the City of Ddllas,
asinglebuyer. Evidencethat only the City of Dallas, asingle buyer, wasforced to
purchase supplier three sfabricated stedl and stainless stedl pipewas not sufficient to
warrant the concern of antitrust law. Affirmed.

CLAIMS WARRANTY

CarliseCorp.v. Medical City Dallas, Ltd., 2006 Tex. App. LEX1S5476 (June 27,
2006).

Key Point:

Anowner’scause of action for a defectiveroof accrueswhen areasonable
buyer should havediscover ed the prematuredeterioration, not upon initial
delivery or when thedeterioration began.

CCL Summary:

Medicd City (owner) hired aningtaler toingtall arubber roofing materia over
theexisting roof of oneof itsbuildings. The materia wasmanufactured by Carlide
(manufacturer). Themanufacturer issued two warrantiesto the owner. One of the
warrantieswarranted against premature deterioration for aperiod of twenty yearsfrom
thedate of sale. A few months after the project was completed, aseam of theroof
leaked. An employee of the owner reported theleak to the manufacturer. During
subsequent years, theroof continued to leak despitetheingtaller’ sattempted repairs.
Nearly ten yearsafter the project’scompletion, aconsultant informed the owner that
weathering had caused premature deterioration to the point of failure. Theowner filed
suit against the manufacturer. A jury awarded the owner damagesand attorney’ sfees.
The manufacturer appealed.
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The manufacturer argued that thetria court erredin denyingitsmotionfor
instructed verdict, which asserted that the owner’s claimswere barred by the statute of
limitations. The manufacturer asserted that the widespread |eaks should havederted the
owner to premature deterioration before the consultant examined theroof. Theowner’s
cause of action accrued when areasonable buyer should have discovered the premature
deterioration up until the end of thetwenty-year warranty period, not uponinitial
ddivery or when the deterioration began. There was no evidence that the owner should
have discovered the defect prior to beinginformed by the consultant. The owner filed
suit withinthetwenty-year warranty period. Theleaks could haveindicated aproblem
withworkmanship, whichwasnot expresdy warranted by the manufacturer. The cause
of action accrued and limitations began to run when the consultant’ sinspection revealed
premature deterioration to the point of failure because of weathering. The statute of
limitationsdid not bar the owner’ ssuit. Furthermore, theowner’ action wasnot barred
by itsfailureto notify the manufacturer becausethere was evidencethat theowner’s
mai ntenance department notified the manufacturer whentheroof initially leaked and was
directed to speak withtheinstaller. The manufacturer’sfailureto comply with the
warranty was not excused becauseit had notice of the premature deterioration.
Affirmed except asto attorney’ sfees, which were not recoverablefor abreach of
warranty claim.

SURETY CONTRACT TERMS

Am. Safety Cas. Ins. Co. v. City of Olympia, 2006 Wash. App. LEXIS 1321 (June
27, 2006).

Key Point:

A city’sextension of adeadlinefor production and itscontinued requestsfor
information from a contractor’ssurety createamaterial issueof fact asto
whether thecity haswaived the contract’stimelimits.

CCL Summary:

Katspan (contractor) entered into acontract with the City of Olympiato
construct asegment of asewer line. The contract contained a180-day lawsuit limitation
period. American Safety (surety) issued apayment and performance bond for the
contractor. The contractor entered into ageneral agreement of indemnity with the surety
inwhich the contractor assigned itsrightsto receive payment from the city tothe surety.
The contractor did not meet the contract schedule. Before the contractor completed the
project, it becameinsolvent and assigned itsrightsunder the contract to the surety. The
surety sought an equitabl e adjustment from the city for the contractor’ sdelays, which
caused extracoststo the contractor. The city denied the claim. The surety sued thecity.
Thecity moved for summary judgment, claiming that the contract’slawsuit limitation
period precluded the surety from bringing itsclaim. Thetrial court granted the motion.
Thesurety appeal ed.

The surety argued that the city waived the contract’slawsuit and protest time
limitsand that the city prevented the surety from complying with thecontract’sclaim
information requirements. The surety asserted that the city’s correspondenceindicated
that the city waswilling to consider the claim past the 180-day lawsuit limitation period.
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The city maintained that it did not intend to waivethe contract terms. Thecity referred
to strict compliance with the contract termsin only threeletters. Two of theletterswere
sent beforefinal completion. Inthethirdletter, which thecity sent after thelimitations
period, it stated that it waswilling to negotiate the claims. For over ayear |ater thecity
continued to ask the surety to provide moreinformation. Thecity did notinformthe
surety that it intended to abide by the contract’stimelimit provisonsand did not halt
communicationswith the surety. Thecity’scontinued requestsfor information, its
referencetolitigationinthefuture, and itsnew deadlinefor production beyond the
contract limitationsperiod raised amateria question of fact about whether thecity
waived the contract terms. Thecity’ sactionsdid not prevent the contractor and surety
from complying with the notice and protest procedure, however, asthe contractor failed
to providetherequested information and documentsto the surety. Summary judgment
wasimproper. Reversed and remanded.

CONSTRUCTION WORK INSPECTION

A-G-E Corp. v. Sate, 2006 SD 66, 2006 S.D. LEXIS 125 (July 19, 2006).

Key Point:

A contractor’srelianceon an owner’sinspectionsto deter mine conformity with
contract requirementsdoesnot waivetheowner’sright to enforcetheter msof
thecontract.

CCL Summary:

The South Dakota State Department of Transportation (DOT) awarded a
contract to theA-G-E Corporation (contractor) for highway construction work. After
eachlayer of the road bed was completed, DOT inspectors checked the grade
elevation and dopeat randomly selected grade stakes (blue-tops). After each layer was
inspected, theinspector gavethe contractor averba “okay” to proceed with the next
layer. The contractor maintained its own checkersand inspectorson siteduring the
project. Shortly after thefinal asphalt layer was started, the state engineer determined
that the elevation and dope of theroadway was off between therandomly inspected
locationsand required the contractor to tear off thelayersand re-gradethemto
contract specifications. The contractor sued DOT claiming waiver or estoppel
prevented DOT from requiring the additional work and that the contractor should have
received additional compensation for the extrawork or aterationsunder thetermsof
the contract. Thecircuit court granted DOT’smotion for summary judgment. The
contractor appeal ed.

The contractor argued that DOT waived itscontractual right to reject work
identified by the engineer asnonconforming when the project inspector madehis
ingpectionsat randomly sel ected blue-topsand gave verbal permission to proceed to
the next layer. The contractor also argued that the regrading work it had aready
performed was*“extrawork” or “ dterations’ within the meaning of the contract.
Whatever purpose DOT had for utilizing inspectorswasindependent of the contractor’s
dutiesunder the contract. The contract permitted the DOT inspector to inspect and
reject work in progress. It did not authorizethe DOT inspector to supervise, approve
or accept work on behalf of DOT and specifically stated that theinspector was not
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authorized to ater or waivethe provisionsof the contract. Only the DOT engineer could
effect final acceptance and relievethe contractor of further dutiesunder the contract.
Thefact that the contractor elected to rely onthe DOT inspector’srandom blue-top
ingpectionsasameansof determining whether it wasin conformity with the contract
requirementsdid not waive DOT’ sright to enforcethetermsof the contract. The
rework did not ater the project asoriginaly planned. It merely served to correct the
contractor’serrors, which were dueto an inability or failureto monitor itsownwork.
Thus, therework did not congtitute extrawork or alterationsunder the contract.
Affirmed.

EXPERTS OPINIONS

Leonard Plating Co. v. Metro. Gov't of Nashville& Davidson County, 2006
Tenn. App. LEX1S471 (July 11, 2006).

Key Point:

Member s of an agency do not base a decision solely on their own expertise
wherethereisalso substantial evidenceand expert testimony to support the
agency’sfinding.

CCL Summary:

L eonard Plating Company (company) operated an electroplating plant. The
el ectropl ating process produced wastewater contai ning acidsand metals. TheNashville
(city) government had to replace significant portionsof the sewer lineserving the
company. Portions of the pipe had disintegrated. The city assessed the company afine
for violating itswastewater discharge permit aswell asthe cost of replacing the
damaged sewer line. The company appealed. Thecity’sWastewater Hearing Authority
(agency) conducted afull hearing. The agency’s chairperson wasan emeritus professor
of civil engineering. The chairperson opined that the sewer corrosion was caused by
acidsinthewastewater discharge. Thecity’sexpert, who wasemployed by thecity’s
Water Services, testified that the damage to the sewer lineswas caused by acid. The
company’s consultant testified that a barbecue restaurant, theformer occupant of the
building, had deposited food in the pipesthat could have caused the damage. The
agency affirmed the city’ sassessment. Thecompany filed apetition for common-law
writ of certiorari. Thetria court overturned the agency’sdecision, concluding that the
membersof the agency had relied ontheir own expertisein the absence of evidencethat
the company’swastewater caused the damage. The city government appeal ed.

Therecord contained sufficient evidenceto support the agency’sconclusion that
thewastewater discharge from the el ectropl ating plant caused the damageto the sewer
lines. Despite specul ation by the company’s consultant that tomato acid could have
damaged the sewer linesin the past, the city government presented evidence
establishing that the el ectroplating plant’ swastewater comprised virtualy al of theflow
inthemost severely damaged sewer pipes. Thecity’sexpert concluded that damage
was caused by acid and that the decay wassimilar to damagefound in sewer lines
serving other eectroplating businesses. Theevidencea so established that samplesof
thewastewater exceeded permissiblelevelsof acidity. The company had ahistory of
failing to monitor theacidity of itswastewater. The evidence provided strong support for
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the conclusion of the agency’s membersthat the damageto the sewer pipeswas caused
by the excessacidity of the plant’swastewater. Thetrial court erred by deciding that the
agency’smembersbased their decision solely on their own expertiserather than onthe
evidence. Reversed and remanded.

CONTRACTS BREACH

Millgard Corp. v. E.E. Cruz/NAB/Frontier-K emper, 2006 U.S. Dist. LEXIS
41428 (S.D.N.Y. June 21, 2006).

Key Point:
A subcontractor isprecluded from asserting claimsfor consequential damages
for itslossof bonding capacity arising from a contractor’sbreach of contract.

CCL Summary:

Millgard Corporation (subcontractor) subcontracted with ageneral contractor
towork on the construction of astorm overflow retention facility. After the
subcontractor began work on the project, the contractor terminated the subcontractor
for cause. The subcontractor later undertook asecond project for whichit allegedly
received only forty percent of the profits, duetoitsinability to obtain bonding inlight of
thetermination for cause. The subcontractor filed suit against the contractor. The court
found that thetermination for cause constituted abreach of contract, but determined
that the design and the soil conditionswould have rendered the subcontract impossible
to perform at some point after the subcontractor wasterminated. The court also found
that the contractor wasliablefor payment to the subcontractor for work performed
under the subcontract and for profitslost between thetimethe contractor terminated the
subcontractor and the time when the project would have been terminated dueto
impossi bility of performance. The contractor filed amotion for summary judgment on
theissue of consequential damages.

The contractor argued that the subcontractor should be precluded from claiming
consequential damages on the second project or any other project arising fromits
alleged difficulty in obtai ning bonding. The subcontractor contended that it wasentitled
to consequential damagesuntil thetimeat which it entered bankruptcy. The
subcontractor presented documentsin support of damagesallegedly incurred morethan
fiveyearsafter thetermination. According to the subcontractor, the general knowledge
that atermination for cause could negatively affect bonding capacity wassufficient to
support recovery for jobs not specifically contemplated. However, damages could not
be merely speculative or possible. Damagesbeyond theinitial projectswerenot within
theparties' contemplation. Therewasno evidencethat the alleged effects of theloss of
bonding capacity following the second project were contemplated by the partieswhen
they entered the subcontract. The subcontractor could not recover damagesfor jobsit
knew it could not obtain and jobsfor whichit did not bid. The subcontractor was
precluded from asserting claimsfor consequential damagesfor thetime period extending
after the second project until it entered bankruptcy. The subcontractor wasbeallowed
to put forth evidence regarding damagesin theform of costsand lost profitson the
relevant projects. In addition, the contractor was not permitted to convert the
termination for causeto onefor convenience. Maotion for summary judgment granted.

11



CCL'sPresident, Micheel T. Callahan, has Ensure Full Compliance With All Construction
authored anew two-volume test _ Procurement Laws—and Navigate Every Step
Procurement Of ConstructionAnd Design of the Procurement Process With Confidence

Contracts’ for ASPEN Publishers.

Turn to this authoritative resource for
Thisbook can be ordered from ASPEN NEW the analysis and guidelines you need to:
Publishers. Call toll-free 1-800-638-8437 FROM ASPEN

for details. Reference| SBN 0735556997 il e o e s s i

Bildding requitenents affecting piablic
O POIVATE CONBITUCERON Prisjects
¥ Master gvery sep of the procurement

procest=—frest) solicinmg and evaloating

bids o defending bid clallonges

# tmplament =hew value™ sloction
and documentation procedisnes thar

will stanel up by Court

» Create MNIE, DBE, and W
“sei—aside” promranm that mect all
current constitutional requirements

» Negotiate bomer deals in comphance
with FAR Part 15 provisions covestmg
i sabicicanion and pegotiation

TRY IT RISK-FREE FOR 30 DAYS!

Do you have particular subjects you would like to see summarized in upcoming issues? If so, please send a
request to CCL at the address below. Be sureto let us know the specific topic you would like researched or about a particular
problem you have encountered that others might need help with also. If you have any further questions or comments regarding
aparticular article, you may contact CCL. We are open to any new ideas. Please let us know what you think of Summaries.

Routing Slip
CCL CONSTRUCTION CONSULTANTS, INC.
Please circulate this issue of
CCL Summariesto everyonein
your office who would benefit from the
information. Thank you!

OFFICES & AFFILIATESIN: KANSASCITY ® COLORADO ® CHICAGO ®

4600 COLLEGE BOULEVARD « SUITE 104 « OVERLAND PARK, KANSAS 66211-1606
TEL: 1 - 800-533-8626 « FAX: (913) 491-9469

Internet World Wide Web: http://www.cclcon.com ¢ E-mail: cclcc@ix.netcom.com

__ President:
__ Vice President: EGIOr-IN-CRIET ... Michael T. Callahan
___Attorney:
__ Attorney: SubscriptionsD . 599/
) 0] 1= TP yr

— Secretéry' International .. ....$300/yr
__ Others: PBSE ISSUES ....oovveveecresrssiessessses s sses s s ssssssses s s s sssns s sses st sens $25 ea
___ Others:

Others: Copyright 2003, CCL Construction Consultants, Inc. All rights reserved. ISSN 1084-838X.
_ Others: Copies of the articles and cases summarized in CCL Summaries can be obtained directly from the publishers

cited in each of the articles. CCL will obtain copies on your behalf, with permission of the publisher, for $25.00

per article requested.

12 CCL SuMMARIES



