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BIDDING STATE CONTRACTS

Blaine Equip. Co. v. Sate, 138 P.3d 820, 2006 Nev. LEXIS 98, 122 Nev. Adv.
Rep. 76 (July 27, 2006).

Key Point:

In Nevada, adistrict court doesnot havethe equitable power toreach a
conclusion contrary tothe Sate PurchasingAct, which requirespurchasing
contractsto beawarded tothelowest responsiblebidder.

CCL Summary:

Through apurchase price agreement, the Nevada Department of Transportation
(NDOT) requested that the state purchasing division invite bidsfrom suppliersfor the
purchaseof articulated motor graders. The purchasing division accepted multiplebidsas
responsive. NDOT requested that the purchasing division purchase someof the
necessary motor gradersfrom Cashman Equipment (supplier). Inaddition to purchasing
motor gradersfrom the supplier, the purchasing division purchased one motor grader
from Blaine Equipment (protester). The protester filed acomplaint against the
purchasing divisionand NDOT. The protester sought declaratory relief, aleging that the
purchase price agreementsviol ated the State Purchasing Act (statute). The protester
sought to void each motor grader contract that violated the statute, evenif the contract
had already been performed. The protester also sought injunctionsto prevent the
purchasing division from entering into contractsthat violated the statute. After thedistrict
court denied injunctiverdlief, the protester filed amotion for summary judgment. The
district court partially granted the motion. Thedistrict court agreed that the use of the
purchase price agreementsviol ated the statute because there was no clear procedure
for determining thelowest bidder, but declined to void the contracts already performed
between the supplier and the purchasing division. The protester appealed.
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Thedistrict court erred by not suaspontejoining the supplier asanecessary party to
the proceedings. Completerelief could not have been accorded to the purchasing
divisoninthesupplier’sabsence. Thedistrict court was obligated to join necessary
partiesin actionsinvolving ate purchase challenges under the statute. Furthermore, the
district court did not have the equitable power to affirm contractsthat violated the
statute. Thelegidatureintended to void any contract that viol ated the statute regardless
of whether performance had been completed. Thedistrict court could not disregard the
mandatory language of the statute, which plainly stated that any contract for the
purchase of equipment by any state officer would bevoid if the contract violated the
statute. The purchasing division failed to demonstratethat thedistrict court’sequitable
power should be extended. Reversed asto thedistrict court’sorder affirming the
contracts between the supplier and the purchasing division; remanded with ingtructions
tojointhesupplier.

CONTRACTS SPECIFICATIONS

RaCON, Inc. v. Tuscaloosa County, 2006 Ala. LEX1S 184 (July 28, 2006).

Key Point:
A contractor cannot rely on gener al specificationsin acontract where
conflictingtechnical specificationsarecontrolling.

CCL Summary:

Tuscal oosa County (County) undertook aroad construction project funded by the
AlabamaDepartment of Transportation (ALDOT). The County contracted with Burk-
Kleinpeter, Inc. (engineer) to bethe project engineer. Theengineer retained TTL, Inc.
(consultant) to provide geotechnical servicestoinvestigate soil conditionsand make
recommendations concerning rock buttresseslikely needed to stabilize d opesalong the
proposed roadway. Based on the consultant’srecommendations, thebid forms
contained estimated quantities of various materia sneeded for soil stabilization andfor
each estimate aplacetoinclude unit priceand total priceto beincludedinthebid. In
addition to the plans specific to the project, the contract documentsincorporated
ALDOT Standard Specification 219, which stated that construction of rock buttresses
wasone of several methodsto correct landslides. RaCON, Inc. (contractor) submitted
abid and was awarded the contract for the road construction. Based onitsownfield
investigation and pre-bid representations by the engineer and consultant that ALDOT
Specification 219 required rock buttressesonly asalast resort to correct actual slope
failuresand not asapreventive measure, the contractor zero bid therock stabilization
items, takingacommercid risk that therewould be no dopefailures. After the contract
wasawarded, the consultant designed rock buttressesfor 14 |ocations and the engineer
directed the contractor to construct rock buttresses at thoselocations. The contractor
constructed therock buttressesunder protest and billed the County for extrawork. The
County refused to pay and the contractor filed suit against the County for breach of
contract. Thetria court granted the County’smotion for summary judgment. The
contractor appeal ed.

The contractor argued that ALDOT Specification 219 limited acontractor’s
obligation to build arock buttressto situationswheread opeactually failed and that the
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engineer instead required the contractor to build rock buttressesat multiplelocationsto
prevent, not to remedy, sopefailures. The contractor argued further that theengineer’s
directiveto build rock buttresseswas contrary to oral pre-bid representationsby the
engineer and consultant that those structureswould be constructed only asalast resort
if lesscostly construction methodswould not stabilize dopefailures. The County argued
that the contract obligated the contractor to build preventiverock buttressesasdirected
by the project engineer. Anintegration clausein the contract provided that any pre-bid
representations by the engineer or consultant, limiting the contractor’sobligationsto
construct rock buttresses, had to be memorialized in the contract in order to survive.
Therewere no referencesto the pre-bid representationsin the contract. The contract
further provided that, inthe event of aconflict in the contract documents, technical
specificationstook precedence over genera specifications. Thus, Specification 219 was
not controlling where the specific plansand specifications obligated the contractor to
build therock buttresses. The engineering plans stated that quantities of materialshad
been included in the plansto be placed “ asdirected by the project engineer” for rock
buttresses. Summary judgment for the County affirmed.

BIDDING BID PROTESTS

A&D FireProt., Inc. v. United States, 2006 U.S. ClamsLEXIS 237 (Fed. Cl. Aug.
10, 2006)

Key Point:

TheFederal Court of Claimslacksjurisdiction over protestsof theaward of
individual task or der sby contractor swho are oper atingunder multipleaward
IDIQ contracts.

CCL Summary:

A& D FireProtection, Inc. (contractor) wasawarded an Indefinite Delivery-
I ndefinite Quantity (ID1Q) contract withthe Generd ServicesAdministration (GSA) for
congstruction related services. The contractor wasone of multiple awardees, any one of
which could be sal ected through acompetitive bidding processto performindividua
task ordersat various government properties. The contractor submitted aproposal ona
project to replacethefiredarm system at afedera buildingin Cdifornia. Amongthe
fivebidders, the contractor submitted thelowest bid. Theevaluation factorslistedinthe
request for proposal (RFP) wereweighted 25% for price, 25% for past performance,
and 50% for other non-pricefactors. When weighting had been applied, the
contractor’sscoreranked fourth out of thefive offerors. Hernandez Construction
Corporation (Hernandez) was awarded thetask order for the project. At aformal
debriefingwith GSA, the contractor presented avariety of argumentsastowhy its
proposal had been scored inaccurately. Astheresult of arescoring, the contractor’s
scorewasraised to second overall. Hernandez still had the highest score, and GSA
sustaineditsinitial award of thetask order. The contractor filed abid protest complaint
inthe United States Court of Federa Claims. Thegovernment filed amotionto dismiss.

The contractor’smaster IDIQ contract incorporated by reference certain sections of
the Federd Acquisition Regulations(FAR), whichinturn referenced the Federa



Acquisition Streamlining Act of 1994 (FASA). The FASA provided that when a
procurement envisioned amultipleaward 1D1Q contract, creating through competitiona
pool of contractorsfor certain work projects, theissuance of individual task ordersto
those contractorswas not subject to protests. Therewasan exception for aprotest on
the ground that the order increased the scope, period, or maximum value of the contract
under which the order wasissued. Theintent of Congresswasto exempt from protest
theissuanceof individual task ordersto contractorswho had already received awards,
subject to protest, of their master IDIQ contracts. Congressinstead offered
disappointed task order biddersrecourseto the agency’ stask and delivery order
ombudsman. Based on FASA, the court did not havejurisdiction over the contractor’s
bid protest dueto the contractor’slack of standing. Motion to dismissgranted.

SURETY PROPERTY DAMAGE

Sandard Firelns. Co. v. Spectrum Community Assn., 141 Cal. App. 4th 1117,
2006 Cal. App. LEX1S1182, 2006 Cal. Daily Op. Service 6986 (July 31, 2006).

Key Point:

Under aCGL insurancepolicy, it isthe existence of damage, not of the
complaining party, duringthepolicy period that deter minescoverageand the
insurer’sduty todefend.

CCL Summary:

Bristol House Partnership, Ltd. (developer) contracted with Mercantile Builders,
Inc. (contractor) for construction of alarge condominium complex. The Standard Fire
Insurance Company (insurer) issued acommercia generd liability (CGL) insurance
policy with respect to the project for the period of August 6, 1991 to August 6, 1992.
The ownersand occupantsof the condominiumsfiled 67 separate lawsuitsagainst the
developer for bodily injury and property damage caused by numerous construction
defects. The Spectrum Community Association (Association), ahomeowners
association, asofiled suit against the devel oper and contractor for design and
construction defectsrel ated to the condominium construction project. The devel oper
and contractor tendered defense of thelitigation to theinsurer. Theinsurer fileda
complaint seeking adeclaratory judgment that it had no duty defend or indemnify in
connection with the construction defect litigation. Theinsurer and theAssociation both
filed motionsfor summary judgment. Thetrial court granted summary judgment infavor
of theinsurer. TheAssociation appealed.

Theinsurer argued that the A ssociation could not have suffered property damage
during the policy period, so asto trigger coverage under the policy, becausethe
Association did not own any interest inthe project nor did it even exist during the policy
period. TheAssociation countered that damageto the project occurred during the
policy period, whichwasall that wasrequired totrigger coverage under thepolicy. The
devel oper and contractor were devel oping the property in question at thetimethe
alleged damage occurred and theinsurer had the opportunity to evaluatetherisks
associated with the devel opment of the property and to underwritethoserisks
accordingly. TheAssociation alleged the occurrence of physical injury totangible
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property during the policy period, which gaverisetotheinsurer’sduty to defend. It was
the existence during the policy period of thedamage, not the complaining party, that
determined coverage. Reversed and remanded.

CLAIMS DELAY CLAUSES

Guy M. Cooper, Inc. v. East Penn Sch. Dist., 2006 Pa. Commw. LEXIS404 (July
26, 2006).

Key Point:

Under a“nodamagesfor delay” clause, aschool districtisnot liabletoa
mechanical primecontractor for ageneral contractor’sdelayswherethe
general contractor isresponsiblefor scheduling and coor dination.

CCL Summary:

The East Penn School District (school district) awarded ahegting, ventilation, and
air-conditioning contract to Guy M. Cooper (mechanical contractor) for the
construction of anew middle school. The contract contained a“no damagesfor delay”
clause, which provided that the school district wasnot liableto themechanical
contractor for monetary claimsarising out of delays. The contract provided for
additional timeto completethework asaremedy for construction delays. Theproject
was substantially completed more than five hundred daysafter the original completion
date. Themechanical contractor sued the school district, aleging that the school district
breached itscontract by failing to ensure that construction proceeded without delay. The
mechanica contractor aso brought an unjust enrichment claim against the school
digtrict. Thetria court granted summary judgment infavor of the school district and
other defendants. The mechanical contractor appeal ed.

Themechanica contractor argued that the contract’s* no damagesfor delay” clause
should have been set aside because the school district failed to prevent delaysby
overseeing and controlling the genera contractor’ swork and by allowing defectsinthe
architect’swork. However, the school district wasnot responsiblefor thegenera
contractor’sconstruction delays. Under itscontract with the school district, the genera
contractor wasrespons blefor construction scheduling and coordination. Asthe school
digtrict bore no contractual responsibility to overseethe schedule or to coordinate work
among the contractors, the school district wasnot liablefor the general contractor’s
congtruction delays. Thetria court properly determined that the* no damagesfor delay”
clause should not be set asidewith respect to claimsthat the school district failed to
control thegeneral contractor. Thetria court erred in concluding that the school district
could not beliablefor construction delays attributabl e to the architect asthe school
district’ srepresentative, but the mechanical contractor failed to present sufficient
evidence demonstrating that the architect’ sactions caused construction delaysfor which
the school district wasliable. Furthermore, the mechanical contractor could not proceed
on atheory of unjust enrichment because the rel ationship between the mechanical
contractor and the school district wasgoverned by awritten agreement. Affirmed.



ARBITRATION SCOPE OF AGREEMENT

Stromber g Sheet Metal Works, Inc. v. Wash. GasEner gy Sys., 2006 U.S. Dist.
LEX1S59036 (D.D.C. Aug. 23, 2006).

Key Point:

Whereasubcontract allowsacontractor toassign itscontract rights, the
contractor’sassigneemay enforceamandatory ar bitration provisionin the
contract, despitelanguagein thear bitration clause prohibiting non-party
participation.

CCL Summary:

Thefederal government awarded acontract to Washington Gasand Light Company
(contractor) to design and build aheating and chilling facility. Thecontractor
subcontracted with the Thermal Engineering Group (subcontractor one) to designthe
project and with Washington Gas Energy Systems (subcontractor two) to serveasthe
project manager. Subcontractor two subcontracted with Stromberg Sheet Metal
Works, Inc. (sub-subcontractor) for construction and manufacturing services. The sub-
subcontractor filed suit against the contractor and subcontractor two for damages,
alleging that the sub-subcontractor had not been paid for work performed including
work required asaresult of subcontractor one'sdesign defects. Subcontractor twofiled
acounterclaim asserting that the additional costswere dueto the sub-subcontractor’s
failureto properly fabricate, install and correct itswork, which caused delay damages.
The contractor filed athird-party complaint against subcontractor one duetothealleged
design defectsand then filed amotion to compel arbitration based on amandatory
arbitration clausein the subcontract between the contractor and subcontractor one. The
contractor, subcontractor two and sub-subcontractor agreed to dismisstheir claims
againgt each other, with the contractor assigning itsclaim against subcontractor oneto
the sub-subcontractor. The contractor then requested on behal f of the sub-
subcontractor that the court grant itsmotion to compel arbitration.

Subcontractor one disputed the contractor’s contention that the sub-subcontractor
could enforcethearbitration agreement on behalf of the contractor, arguing that the
contractor’sdecisonto assignitsright to arbitrationinvalidated the arbitration provision.
Subcontractor one supported itsargument with languagein thearbitration clausewhich
stated that no arbitration arising out of the agreement could include by consolidation,
joinder or in any other manner any person or entity not aparty to the agreement. The
contractor argued the sub-subcontractor’ s status as anon-party to the agreement was
irrelevant to the enforceability of the arbitration clause becausethe contractor assigned
itsrightsto the sub-subcontractor. The contract between the contractor and
subcontractor one allowed the contractor to assign itsrightsunder the contract as
evidenced by language stating that the parties agreed to bind themselvesand their
partners, successors, assigns, and legal representatives. Whilethearbitration agreement
contained language limiting the obligation of partiesto the agreement to arbitratewith
non-parties, it waswell-settled in thelaw that an assignee of acontract stoodinthe
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shoes of theassignor and acquired the samerightsand liabilitiesasif it had beenan
original party to the contract. Therefore, asan assignee of the contractor, the sub-
subcontractor had the samerightsasthe contractor initscontract with subcontractor
one. Motionto compel granted.

CONTRACTS APPARENT AUTHORITY

Quality Foods, Inc. v. Holloway Assocs. Prof’| Eng'rs& Land Surveyors, Inc.,
2006 Ind. App. LEX1S 1538 (Aug. 9, 2006).

Key Point:
A realtor for developershasapparent authority toenter into a contract with an
engineer on thedevelopers behalf.

CCL Summary:

Two devel opersdecided to devel op two propertiesinto residential subdivisions. The
devel opersengaged arealtor to assist with rezoning the properties. Therealtor
contacted an engineer concerning ot layout and wetlands delineation. Theengineer
thought that the realtor was an agent of the devel opers. Based on an oral agreement
withtheredtor, theengineer assi sted with preparing lot layouts and performing rezoning
representation at zoning meetings. When theengineer’ sinvoiceswerenot paid, it fileda
mechanic’slien on oneof the properties. In addition, theengineer filed complaints
against the developersto recover for unpaidinvoicesand toforeclosethelien. The
caseswere consolidated. Although the engineer dismisseditsclaim against theredltor,
thedevelopersfiled acrossclaim againgt her. Thedevel opers president and vice
president testified that they did not authorizetherealtor to hire the engineer or toincur
any engineering expensesregarding the proposed subdivisions. Thetria court found that
the engineer wasentitled to forecl osure of itsmechanic’slien and to judgment for the
amount owed for work performed. Thetrial court also found that therealtor owed
nothing to the devel opers. The devel opers appeal ed.

Thedevelopersargued that therealtor did not have actual or apparent authority to
make commitmentsontheir behaf. They maintained that they did not directly or
indirectly communicateto the engineer that therealtor wastheir agent. However, the
developers presdent signed azoning amendment application that identified the engineer
asitsland surveyor. The president al so attended zoning mestingswith therealtor and
engineer. The president testified that he considered therealtor hispartner. Althoughthe
devel opersdid not directly inform the engineer that the realtor wastheir agent, they
placed her inapositionthat instilled areasonable belief in the engineer that shewastheir
agent. Evenif therealtor did not have apparent authority, the developerswereaware
that the engineer was performing work for the rezoning of the propertiesand accepted
thebenefitsof that work. Thetria court’sconclusion that the realtor had authority to
enter into contractson behalf of the developerswasnot clearly erroneous. Becausethe
realtor had apparent authority to enter into acontract with theengineer, thetria court’'s
enforcement of the engineer’ smechanic’slien wasnot clearly erroneous. Affirmed.



CLAIMS EXCUSABLE DELAY

Murdock & SonsConstr., Inc. v. Goheen General Constr., Inc., 2006 U.S. App.
LEX1S21056 (7th Cir. Ind. Aug. 17, 2006).

Key Point:

A masonry subcontractor’sconstructive acceler ation claim failswherethereis
no evidencethat theunion masons slow paceiscaused by alabor disputeor a
cause beyond thesubcontractor’scontrol entitling thesubcontractor toatime
extension.

CCL Summary:

The State of Indianadecided to build amaximum security prison. Goheen Genera
Construction (contractor) wasthe general contractor. Murdock & SonsConstruction
(subcontractor) wasto perform the masonry work for the project. The subcontractor
was required to use union masons. The subcontractor estimated that each mason could
lay 150 blocksaday, but the masonswere only laid 50 blocksaday. The masons
failluretowork asquickly asprojectedintheoriginal bid resulted in delaysand cost
overruns. The staterefused to provide the subcontractor with atime extension. The
subcontractor stopped work and filed aconstructive acceleration claim against the
contractor and the state. Finding that the subcontractor did not experience an excusable
delay, thedistrict court ruled against the subcontractor. The subcontractor appeal ed.

The subcontractor argued that becauseits effortsto speed up themasons' pace
failed, the dow pacewasoutside of itscontrol. The subcontractor also argued that it
could not have foreseen the construction delays caused by themasons' dow pace. The
subcontractor asserted that it relied on historical dataand industry standardsin
compiling itsbid. However, the subcontractor failed to establish that the d ow pace of
themasonswas dueto alabor dispute or to acause beyond itscontrol, asrequired by
the subcontract. The subcontractor specul ated that the delay of itswork was caused by
alabor dispute with the masons, but introduced no evidenceat trial of alabor dispute or
other evidenceindicating why the masonswereworking at asl ower pacethan
anticipated. Therewasno evidence of acontroversy between the subcontractor and the
masonsregarding employment termsor union representation. No written grievancesor
complaintswerelodged against the subcontractor. Therewasno evidence of alabor
dispute asdefined by the Norris-LaGuardiaAct or the state’ sAnti-Injunction Act.
Furthermore, the subcontractor did not show that it exhausted all methodsto increase
themasons productivity. The subcontractor increased productivity temporarily by
adding more masonsto thejob, but did not continue with that method dueto cost
concerns. Thesubcontractor did not offer cashincentivesto themasonstoincrease
their pace. In preparing itsbid, the subcontractor was aware that the masons’ pace
could be d ower than anticipated. The subcontractor knew that it could not set minimum
production levelsfor the masonry work becauseit had to use masonsfromthelocal
union. The prison’swall required specia reinforcementswhich may haverequired more
manpower than projected. The subcontractor grosdy underestimated the amount of
timeand effort required to perform the masonry work for the project. The
subcontractor did not experience an excusable delay that would have entitled it to atime
extensgon. Affirmed.
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ARBITRATION PROVISIONS

Kel Homes, LLC v. Burris, 2006 Fla. App. LEX1S12068; 31 Fla. L. Weekly D
1953 (July 21, 2006).

Key Point:

A specific contractual provision that allowsalawsuit for a contractor’sdefault
controlsover amoregeneral provision that requiresarbitration for any dispute
arising out of thecontract.

CCL Summary:

Michael and ToniaBurris (purchasers) entered into acontract with Kel Homes
(contractor) for the construction of aresidence. The contract contained an arbitration
provision. The contract a so contained adefault provision that permitted the purchaser to
filesuit for specific performance upon the contractor’s default. After three hurricaneshit
thearea, the contractor attempted to terminate the contract pursuant to the* acts of
God” provision. The purchasersfiled suit against the contractor, seeking specific
performance and damagesfor fraudin theinducement. Relying on an arbitration
provisioninthe contract, the contractor moved for dismissal. Thetrial court denied the
motion, finding that neither claim waswithin the scope of thearbitration provision. The
contractor appeal ed.

The contractor asserted that the claim for specific performancefell within the scope
of thearbitration provision becausetheterm “ suit” asused in thedefault provision should
have been construed to mean “arbitration.” The purchasers countered that asuit was not
arbitration and that the contract plainly stated they could fileasuit for specific
performance. The purchasers claimfor specific performancedid not fall withinthe
scopeof thearbitration provision, sinceit wasbased on the contractor’sdefault. The
term“ suit” wasnot interpreted to normally encompass an arbitration proceeding. The
useof different termswithinthe contract indicated that different meaningswereintended
for “suit” and“arbitration.” The specific contractual provisionwhich allowed asuit for
the contractor’ sdefault controlled over themore general disputeresolution provision
that required arbitration for any dispute arising out of the contract. The contract required
thepartiesto arbitrate all disputes other than those seeking specific performancefor the
contractor’sbreach. Unlikethe specific performance claim, however, no other provision
of the contract referenced any other possibleforum for resolving thefraud claim. Under
theclear termsof the contract, theclaim for fraud in theinducement clearly fell withinthe
scopeof thearbitration provision. Affirmed in part, reversed in part, and remanded for
further proceedings concerning thevalidity of thearbitration provision.
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SURETY WORKMANSHIP

American Contrs. Ins. Co.v. United Nat’l Ins. Co., 2006 U.S. Dist. LEXIS57253
(E.D.Ky.Aug. 14, 2006).

Key Point:

Businessrisk exclusionsin a CGL policy preclude coverageon asurety’sclaim
for damagesresulting from a subcontractor’snegligent work in aright-of-way
area.

CCL Summary:

Centers Contracting (contractor) contracted with acity toinstall asewagedrainage
system. The contractor had acommercial generd liability (CGL) policy issued by
United National Insurance (insurer). The contractor acquired aperformanceand
payment bond from American Contractors Indemnity (surety). The contractor beganto
bore under ahighway, but the auger bit on the boring machine became stuck. The
subcontractor entered aright-of-way areaand dug out alarge section of an
embankment adjacent to the highway in an unsuccessful attempt to recover the stuck
auger. The subcontractor backfilled the soil into the excavated area, but did not
properly compact the soil. The dope gaveway and asection of theasphaltinthe
highway’s southbound lane sank. The contractor abandoned the project and filed for
bankruptcy. The contractor’ssurety hired another contractor to repair the embankment
and the southbound lane. The contractor’ sinsurer refused to provide coveragefor the
cost of repairs. Thesurety filed suit against theinsurer. The partiesfiled crossmotions
for summary judgment.

Theinsurer argued that two businessrisk exclusonsinits CGL policy precluded
coverage. Thesurety asserted that the exclusionswere not applicable because the
project plan did not contempl ate entry into theright-of-way area. The subcontractor’s
negligent excavation was performed in an effort to retrieve the auger, whichwasan
integral part of the project. Theright-of-way areawasphysically within the project
area. The city had obtained an encroachment permit for the contractor to enter the
right-of-way areato set up abore pit and machinery. Asthe permit wasbroad enough
to authorize the emergency work performed by the subcontractor, the subcontractor
was not trespassing when it entered the right-of-way area. Although the subcontractor’s
retrieval effort wasnot expresdy contempl ated by the contract, it became part of the
contractor’swork. The surety sought to recover damagesto the highway resulting from
the subcontractor’s negligent work on the contractor’ sbehaf. Because thetermsof the
busi nessrisk exclusionswere unambiguous and applied to the damagefor which the
surety sought coverage, theinsurer was not obligated to provide coverage onthe
surety’sclam. Theinsurer’smotion for summary judgment wasgranted; thesurety’s
motion wasdenied.
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CLAIMS MILLER ACT

United Statesex rel. Ocean Constr. Servs. v. Liberty Mut. Ins. Co., 2006 U.S.
Dist. LEXI1S59974 (E.D. Va. Aug. 24, 2006).

Key Point:

Claimant Must Comply With theAct’s Technical Requirements. Torecover
under theMiller Act, asubcontractor with acontract with acompletion
contractor must providenotice of claim tothesur ety that provided thebond for
theoriginal contractor.

CCL Summary:

TheU.S. Army Corpsof Engineers(Corps) contracted with Chianelli Building
Corporation (contractor one) to construct improvementsto housing unitsat Langley
Air Force Base. Asrequired by the Miller Act (Act), contractor one provided to the
Corpspayment and completion bondsissued by Liberty Mutua Insurance Co.
(surety). After contractor oneexperienced financia difficulties, the surety enteredintoa
Surety Takeover Agreement with the Corpsto finishthe project asrequired by its
completion bond. The surety engaged Orion Enterprisesof Virginia, Inc. (contractor
two) to perform thework. Contractor two subcontracted with Ocean Construction
Services, Inc. (subcontractor) to hang wallboard and apply plaster finish. When
contractor two did not pay the subcontractor for its services, the subcontractor filed a
Miller Act Claim against the surety seeking payment pursuant to the payment bond.
Thesurety filed amotion to dismissbased on the subcontractor failuretofiletimely
notice of non-payment asrequired by theAct.

TheAct distinguished between afirgt- tier subcontractor, which had adirect
contractua relationship with acontractor furnishing apayment bond, and asecond-tier
subcontractor having no such relationship. Second-tier subcontractorswererequired
under theAct to givetimely of non-payment asaprerequisiteto recovery. First-tier
subcontractorswere not required to provide such notice dueto their direct relationship
with the contractor who procured the payment bond. The subcontractor argued that it
wasafirst-tier subcontractor based on thefact that the surety and the Corps
designated contractor two asthe completion contractor in the Surety Takeover
Agreement. The" completion contractor” designationinthe Surety Takeover
Agreement wasirrelevant. TheAct required notice unlessthe subcontractor had a
contractua relationship with the contractor furnishing the payment bond. It was
undisputed that contractor two never furnished abond. The subcontractor therefore
wasasecond-tier subcontractor required to givetimely noticeto the surety and/or
contractor one. Surety’ smotion to dismissgranted.
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