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CLAIMS SET OFF

Turner Constr. Co.v. E & FContrs. Inc., 2006 Fla. App. Lexis15501, 31 Fla. L.
Weekly D 2400 (Sept. 20, 2006).

Key Point:

A contractor isnot allowed to use set-off asan affirmative defenseto
nonpayment wher ethe set-off claimsar e subj ect to pending lawsuitsarising out
of separ ate subcontracts.

CCL Summary:

E& F Contractors, Inc. (subcontractor) entered four separate subcontractswith
Turner Construction Company (contractor) to performwork on different construction
sites. The subcontractor filed separate suits against the contractor for payment pursuant
to each of the subcontracts. |nthe present case, the contractor conceded nonpayment,
but rai sed set-off asan affirmative defense, claiming that the subcontractor owed more
than theamount of nonpayment for deficient work on the other projectsthat the parties
werelitigating. Thesubcontractor filed amotion for summary judgment based onthe
argument that set-off was unavail able because the set-of f claimsand the nonpayment
claim arose out of different subcontractsand construction projects. Thetrial court
struck the affirmative defense of set-off and entered fina summary judgment for the
subcontractor. The contractor appeal ed.

Theaffirmative defense of set-off wasin the nature of apermissive counterclaim
that did not arise out of thetransaction or occurrence that wasthe subject matter of the
nonpayment claim. It waswithinthetrial judge sdiscretion to sever thepermissive
counterclaim from themain claimif therewasno evidence of prgjudice. Thetria court’s
order did not prejudice the contractor because the contractor still had the opportunity to
fully litigateits set-off claimsin pending lawsuitsarising out of itsother subcontracts. The
trid court’sorder striking the set-off claim also promoted judicial economy and avoided
the potentia for incons stent judgments. Affirmed
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BIDDING DBE’s

Chaz ConcreteCo., LLCv. Codell, 2006 U.S. Dist. LEX1S60013 (E.D. Ky. Aug.
23, 2006).

Key Point:

Bidding Sate Contracts. A classaction isnot appropriateto adjudicate claims
that the Kentucky DBE program isfraudulently administer ed because of the
factual inquiriesrequired for each DBE and each proj ect.

CCL Summary:

Chaz Concrete Company, L.L.C., Grant Trucking, Inc., Sweeney Enterprises
and Green River Seed and Sod, Inc. (plaintiffs) were certified by the Kentucky
Transportation Cabinet (Cabinet) asaDisadvantaged Business Enterprise (DBE). The
plaintiffssued JamesC. Codell and JM. Yowd | (defendants) intheir individual
capacitiesas Chief Executive Officer and State Highway Engineer, respectively, of the
Cabinet. Theplaintiffsbrought acivil action under the Racketeering Influenceand
Corrupt OrganizationsAct (RICO), alleging that the plaintiffs obtained DBE certification
and participated inthe DBE programinreliance onthe defendants’ misrepresentations
in public speeches, private meetingsand | ettersthat they fairly and legally administered
the program. The plaintiffs asserted that the defendants committed fraud by falsely
certifying DBE bus nessesthat were not minority or women-owned and by permitting
legitimate DBEsto be awarded contracts and then broker the actual work to companies
that werenot digiblefor DBE certification. Theplaintiffssought damagesfor work that
went toimproper DBEsand should have gonetolegitimate DBEs. Theplaintiffsfileda
Motionfor Class Certification to act asrepresentative partiesfor the class of legitimate
DBEssmilarly harmed.

Thedefendantsargued that their claimsweretypical of theclaimsof theclass.
Therewereissuescommonto al membersof theclass, including whether the
defendants certified companiesas DBEs knowing that they did not meet thelegal
qualificationsand whether the defendants awarded contractsto DBEsknowing they
would not actually perform thework. However, because of the varied nature of the
alleged misrepresentationsand of the recipients of the misrepresentations, theissues of
relianceand causation involved extensiveindividua factua inquiriesfor each proposed
classmember. Therewasno allegation that the proposed classmembersreceived a
standard written document that induced them to act. Nor wasthere any alegation that
theplaintiffsweretherecipientsof uniform ora representations. Instead, the plaintiffs
asserted that the mi srepresentations occurred at different times, in different placesand
contexts, and in different manners. Theindividua issueswere predominant over the
common issue of whether contractswerefraudulently awarded inthe DBE program.
Becausethe plaintiffswere seeking theval ue of the contractsawarded to illegitimate
DBEs, they had to demonstrate causation by showing that defendants' conduct caused
theindividua plaintiffsnot to be awarded the contracts, which required intensivefactua
inquiriesregarding each DBE and each project. Theseindividual issuesof relianceand
causation operated against finding that aclass action wasthe superior method of
adjudicating the potential claims. Maotion for classcertification denied.
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SURETY PERFORMANCE DEADLINE

RLI Ins. Co.v. &. Patrick’'sHomefor thelnfirm, 2006 U.S. Dist. LEXIS 69590
(S.D.N.Y. Sept. 27, 2006).

Key Point:

An owner’sdecision not toterminateacontractor or declarethecontractor in
default when the contractor failsto completeall work by adeadlinedoesnot
constituteawaiver of thecontract’sliquidated damagesprovision.

CCL Summary:

. Patrick’sHomefor the Infirm and Aged (owner) contracted with acontractor to
construct anew fagadefor anursing home. RLI Insurance (surety) provided aperformance
bond to guaranty the contractor’s performance. Thework was not substantially completed
by the contract deadline, so the owner and contractor executed achange order which
provided for liquidated damages. When the project wasfurther delayed, the surety and
contractor executed an interim funding agreement (IFA). The I FA provided that the owner
wasentitled to liquidated damagesif thework was not completed by acertain date. The I[FA
also provided that the owner would waiveliquidated damagesif al work other than punchlist
work was completed by aparticular deadline. The contractor was eventually terminated for
cause. Thesurety filed suit against the owner and the owner counterclaimed for liquidated
damages. Theowner moved for partiad summary judgment onitsclaimfor liquidated
damagesand moved to dismissthe surety’sclaim for damages. The surety moved for
summary judgment on the owner’scounterclaim and on the surety’ srequest for adeclaration
that the surety bore no responsibility to the owner under its performance bond.

The owner and surety disagreed asto whether the owner was entitled to recover
liquidated damagesunder the | FA. They al so disputed whether and when the contractor
completed al work onthe project. The surety sought to avoid paying liquidated damages by
arguing that the owner failed to terminate the contractor or otherwise mitigateitsdamages
after the contractor failed to completeall work by the |FA’sdeadline. The surety al so argued
that the owner breached thetermsof the bond by failing to give prompt noticeto the surety
of the contractor’sdefault, thusforfeiting any claim against the surety under the bond.
However, the performance bond did not include an explicit notice requirement. In addition,
the contract’ snotice provision did not require that the owner give written noticeto the surety
that the contractor had defaulted. The owner’sdecision not to terminate the contractor after
the contractor failed to completeal work by adeadlinedid not constituteawaiver of the
contract’sliquidated damages provision. Evenif theowner had an obligationto mitigateits
damages by taking action after the deadlinewas missed, the surety presented no evidence
regarding how the owner’ sactionswould haveresulted in all work being completed before
another deadline had passed, thus eliminating some portion of theliquidated damagesthat the
owner sought to recover. The performance bond, the contract, and the IFA did not require
the owner to have declared the contractor to bein default when the contractor failed to
completeal work by the deadline. The owner wasentitled to liquidated damages. The
owner’smotionfor partial summary judgment onitscounterclaim wasgranted and itsmotion
todismissthesurety’sclaim for damageswasdenied. Thesurety’smotion for summary
judgment wasdenied.



CLAIMS PHASED CONSTRUCTION

Maxwell Partners, L.L.C. v. Building Studio, LLP, 2006 NY Slip Op 6301, 2006 N.Y. App. Div.
LEXI1S10367 (Aug. 24, 2006).

Key Paint:
Wherewor k on a construction project hasbeen performed in phases, arelease of claims
executed by an owner and ar chitectural firm may belimited rather than general.

CCL Summary:

Maxwell Partners (owner) retained The Building Studio (architectural firm) to provideservicesin
connection with the construction and renovation of amedical center. After themedical center was
severely damaged on September 11, 2001, the owner again retained thearchitectural firmto oversee
restoration of the center. In 2002, the architectural firm performed additiona work at the medical center.
In 2003, the owner again contracted with the architectural firmto perform morework onthemedical
center. Theowner, asreleasor, executed arelease of claimsto thearchitectura firm. In 2004, the owner
filed suit against the architecturd firm anditsprincipal architect for breach of contract, malpractice, and
unjust enrichment. The complaint alleged that the claimsarosein connection with thefirm’swork onthe
initid project. Thearchitectura firm moved to dismissthe complaint, claiming that therel ease provided
for therelease of al claimsrelated to the construction project. The state supreme court granted the
architectural firm’smotion to dismiss, concluding that therelease provided for agenerd, rather than
limited, release.

Thearchitectura firm argued that the general languagein therel easeindicated an unambiguous
release of all claimsrelated to the project. Therel ease contained limiting language, however, which may
not have affected any claimsthat could have been raised by the owner in connection with the
architecturd firm’swork ontheinitia project. Theinitia project and successive projectswere
undertaken with new proposal sand fee arrangements. Thereleaseindicated that claimsassociated with
licensed documentsissued on or around December 1, 2003 were deemed to bereleased. The scope of
thework associated with the December 1, 2003 documents and the extent of thework performed by
thearchitectura firm pursuant to those documents, rather than to the prior agreements, wasunclear.
Documentsthat were executed with therelease, such asarelease of liens, indicated that the parties
considered thework to have been performed in phases and that the owner agreed toindemnify the
architectura firmonly asto clamsarising after December 1, 2003. Because therelease of clamsdid not
definetheterm* project”, issuesof fact existed with regard to the scope of therelease. The state
supremecourt erred in granting the architectural firm’smotion to dismissthe complaint. Reversed.

CONTRACTS CONSTRUCTION MANAGER

Holder Constr. Group v. Ga. Tech Facilities, Inc., 2006 Ga. App. LEXI1S 1230 (Oct. 3, 2006).

Key Paint:
A construction manager bearstherisk of thelatedelivery of steel if not included in theforce
maj eur eclause.

CCL Summary:
Holder Construction Group (construction manager) entered aconstruction-manager-at-
risk contract with Georgia Tech Facilities (devel oper) to construct aproject at aguaranteed maximum
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price. The contract provided that the construction manager wasat risk for performance
deficiencies, construction delaysand cost overruns. After the construction manager
experienced difficultiesdueto anincreasein sted pricesand lateddlivery of stedl
materids, it requested a67-day timeextension. The devel oper denied therequest. The
construction manager filed aDeclaratory Judgment action, contending it wasentitled to
an upward adjustment in the contract priceand to at | east a63-day extension. It later
amended the complaint to add claimsfor breach of contract. Thedeveloper fileda
motion for summary judgment. Thetria court granted the motion and the construction

manager appedl ed.

The construction manager argued that the delaysand cost overrunswere dueto
asted crisesandthat it wasentitled to accel eration costs attributable to the devel oper’s
fallureto grant itsrequest for an extension. The construction manager al so contended
that therewere other delays caused by the owner, gpart from the steel crises, for which
the congtruction manager should have been granted extensions of time. The contract
included aForce Mg eure clause which provided extensionsfor performancedelays
resulting from governmental preemption of material sduring anationa emergency; riot,
insurrection or civil disorder; or extremewesather conditions congtituting Actsof God.
The contract went onto state that | ate deliveries other than those set out inthe Force
Magjeure clause did not constitute reason for extending the compl etion date.
Accordingly, under the contract, the construction manager boretherisk of thelate
delivery of thestedl. The contract a so provided for an extension for any delay caused
by the owner. In the construction manager’sinitia request to the owner for atime
extension, theonly reason givenfor therequest wasthelate delivery of stedl. The
construction manager was unableto show thelength of any owner-caused delaysor that
such delaysresultedinany escalationin costsor late deliveriesof stedl. Affirmed.

SURETY MATERIAL FACT

Totty v. Chubb Corp., 2006 U.S. Dist. LEX1S61013 (W.D. Pa. Aug. 28, 2006).

Key Point:
Ambiguousinsurancepolicy exclusionsareconstrued against theinsurer and in
favor of coverage.

CCL Summary:

Helen Totty (insured) purchased homeowner’sinsurancefrom Great Northern
Insurance Company (insurer). During the policy period, theinsured submitted aclaim
for property damage caused by vibrationsfrom road construction equipment used by
the City of Pittsburgh (City) near her home. Theinsurance adjuster sent aletter denying
coverage based on an engineer’ sreport, which concluded that cracks observed
throughout the house were dueto foundation settlement induced by dry weather and not
by ground vibration. When theinsured did not respond to thefirst letter, the adjuster
sent afollow-up letter restating his position. Theinsured responded that shewas
retaining her own expertsand counsel to pursue her claim. Over the next e even months,
the adjuster sent severd | ettersto theinsured indicating he had not received any
documentation supporting another cause of loss, and suggesting that the partiesand their
expertsmeet to resolve any differences. When theinsured did not respond, the adjuster
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sent aletter stating that hewasclosing thefile. Theinsured thenfiled alawsuit againgt
theinsurer for breach of contract and much later produced an expert’sreport which
concluded that the vibration’ sfrom the construction equipment caused asand layer to
densify and settle over time, eventually affecting thefoundation. Theinsurer hired two
more experts, who supported theinitial engineer’sreport. Theinsurer filedamotion for
summary judgment based on exclusionsinthepolicy.

Theinsurer argued that, evenif theinsured’ stheory of what caused the damage
wastrue, thelossfell within the policy’searth movement and structural movement
exclusonsand, therefore, wasnot covered. Theinsured argued that the exclusonswere
not i ntended to exclude damage resulting from asudden non-natura occurrence, such
asthevibrationsfrom road construction equipment outs de her home, and that the
evidence was morethan sufficient to create agenuineissue of materia fact asto
causation. Although not entirely clear, theinsured could have reasonably concluded that
the earth movement exclusion applied to earth movementsdueto natural eventsonly. If
theinsured wanted to exclude damage for earth movement caused by man-made
events, it could have done so clearly and unambiguoudly. The structural movement
exclusion wasalso reasonably susceptibleto different interpretations. Being ambiguous,
the exclusion had to be construed in favor of theinsured and thusdid not encompass
damage precipitated by asudden non-natura occurrence such asthevibrationsfrom
construction equipment. Theinsurer produced evidencethat theinsured’shomedid not
suffer damagesasaresult of vibrationsfrom the paving project; however, theinsured
put forth her own evidence sufficient to create agenuineissue of material fact on
causation and damage. Insurer’ smotion for summary judgment denied.

ARBITRATION GENERAL

Matter of SlemensTransp. P’ship Puerto Rico, S.E. v. Redondo Perini Joint
Venture, 2006 NY Slip Op 51730U, 2006 N.Y. Misc. LEX1S 2426 (Sept. 15,
2006).

Key Point:

An arbitration panel’sconclusion that a contractor’sindemnity rightsflow down
toasubcontractor isnot irrational and doesnot war rant vacatur of the
arbitration award.

CCL Summary:

Siemens Trangportation (contractor) wasthe prime contractor for the
construction of an urban train system. Redondo Perini (subcontractor) wasa
subcontractor for the project. Disputes arose between the partiesregarding delaysand
budget issues. The parties executed an amendment to the subcontract providing that all
disputeswould be submitted to binding arbitration. The subcontractor filed ademand
for arbitration with theAmerican Arbitration Association. The contractor
counterclaimed. An arbitration panel issued an award directing the contractor to pay the
subcontractor anet amount. The panel concluded that the contractor wasliableto the
subcontractor for damages becausethe contractor’ sindemnity rightsunder adifferent
contract for lossesarising from design servicesfor the project flowed downto the
subcontractor under the subcontract. The contractor requested astay of enforcement of
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the award and moved for an order vacating the award.

The contractor contended that the arbitration award was contrary to law and
irrational . According to the contractor, the arbitration panel created afictitious
indemnification provisioninthe subcontract. The contractor aso contended that the
panel’smanifest disregard of thelaw could only beexplained by abiased arbitrator.
However, theallegedly biased arbitrator madeafull disclosure prior to arbitration
regarding any connections he had with the subcontractor. The contractor waived
objectionsand fully participated in thearbitration. Furthermore, the contractor failed to
meet itsburden of demonstrating manifest disregard of thelaw. The contractor did not
show that the panel knew of agoverning legal principleand refused to apply it. Because
thearbitratorsreasoned that therewasan indemnification right flowing from the
contractor to the subcontractor based on the parties’ relationshipsand responsibilitiesas
set forth in various contracts associ ated with the project, therewasabarely colorable
judtificationfor thearbitrators' conclusions. Theaward did not contradict any
unambiguoustermsof the subcontract or general contract. Although the subcontractor
did not expressly providefor indemnification by the contractor to the subcontractor, the
panel found the source of that indemnity right inthe genera contract and aconsortium
agreement. Therewasevidencefromwhichthe pand could haverationally concluded
that the contractor’ sindemnity rightsflowed to the subcontractor. The contractor did
not demonstrate abasisto vacate the award. The motion to stay enforcement of the
award was denied. The contractor’s petition to vacate the award was denied and the
subcontractor’s counterclaim to confirm the award was granted.

CONTRACTS BREACH

Commonwealth Constr. Co. v. Cor ner stone Fellowship Baptist Church, 2006
Ddl. Super. LEX1S349 (Aug. 31, 2006).

Key Point:

A church breachesitscontract with acontractor by delayingtheproject’s
commencement, failingto pay outstanding pay applications, and failing to
submit claimstothear chitect.

CCL Summary:

Cornerstone Fellowship Baptist Church (church) contracted with
Commonweslth Construction (contractor) to convert an existing building into aplace of
worship. The contract provided that any claimsarising under the agreement should be
submitted to the architect. The churchissued alarge number of change ordersand
requestsfor information. The project was delayed dueto design changesresulting from
incons stenciesin thedesign documents. Dueto disputesover pay applications, the
contractor suspended work onthe project. The contractor filed amechanic’slien onthe
property. The partiesbrought suit against each other for breach of contract.

The contractor asserted that the church refused to pay certain pay applications
asrequired by the contract. The contractor contended that it wasdelayedin
commencing work becausethe church failed to obtain the necessary permits. The
contractor also contended that its performance was delayed by the church’sfailureto
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quickly approve plansand makedecisions. The church maintained that it disputed the
pay applicationsin good faith. The church breached the contract when it delayed the
commencement date by failing to havethe proper variance. A large number of design
changesa so delayed the contractor’ s performance. The church materialy breached the
contract by failing to pay the contractor for work compl eted under the contract.
Becausethe church improperly withheld paymentsfor work that had been completed,
the contractor did not breach the contract by stopping work. The church also materially
breached the contract by not submitting itsclaimsto the architect asacondition
precedent under the contract to litigation. The contractor was entitled to damages
resulting from delay of the commencement and performance of theproject. The
contractor was entitled to the paymentsin the outstanding pay applications becauseits
work was completed. The contractor prevailed onitsbreach of contract clamand
mechanic’slien claim. The church did not proveitsclaimfor breach of contract.

CLAIMS PLANS AND SPECIFICATIONS

Blakley Corp.v. EFCO Corp., 2006 Ind. App. LEXIS1798 (Aug. 31, 2006).

Key Point:

A supplier isliablefor breach of apurchaseorder agreement wherethesupplier
doesnot review structural requirementsbeforesubmittingitsproposal and fails
to show that therequirementsaredefective.

CCL Summary:

TheBlakley Corporation (subcontractor) wasresponsiblefor theinstallation
and erection of an exterior curtain wall for the construction of astate museum. EFCO
Corporation (supplier) submitted abid to the subcontractor for the curtain wall based
onitsstandard curtain wall system. The supplier did not review the project’ sstructural
requirements, whichincluded deflection requirements, before submittingitsproposal.
The subcontractor and supplier entered into apurchase order agreement. The supplier
later realized that the deflection requirementsin the structural drawingsexceeded the
capabilitiesof itsstandard curtain wall system. The project engineer relaxed the
deflection criteriaof theorigina structural drawingsto enablethe supplier’ssystemto
meet the specified requirements. Dueto the supplier’slate deliveries, the subcontractor
incurred additional expenses. The supplier sued the subcontractor to recover theunpaid
bal ance of the purchase order price. The subcontractor counterclaimed, alleging that the
supplier breached the purchase order by failingto timely deliver materialsand by
providing defectivematerials. Concluding that thesupplier’ slate ddiveriesand
fabrication errorsresulted in abreach of contract, thetrial court entered judgment in
favor of the subcontractor, offset by the outstanding amount due under the agreement.
The parties appeal ed.

The supplier contended that any delaysinits performancewere solely
attributableto defectsin the project’sdesign plan and specifications. Thesupplier
maintained that it had to modify detailsof itsstandard curtain wall system. Thesupplier
also argued that aconflict between the architect’ saesthetic requirementsand the
engineer’sstructura requirementsregarding the curtain wall made compliancewiththe
specificationsimpossible. However, thesupplier boreresponsbility for delaysinits



performance. Thesupplier did not review the defl ection requirements prior to submitting
itsproposal and did not demongtrate that the deflection valueswere defective. The
subcontractor relaxed itsdeflection criteriato accommodate the supplier’ s standard
product, not becausethe criteriawereincorrect. The supplier did not follow the
contractua ly designated procedurefor suggesting modification to the deflection
requirements. Thesupplier delivered defective materid sand failed to meet itsdeadlines.
Thesupplier did not show that its delayed performance was caused by defectsinthe
project plans and specifications. Sufficient evidence supported thetria court’s
determination that the supplier wasliablefor breach of the purchase agreement.
Affirmed.

ARBITRATION FEDERAL ARBITRATION ACT

Industra/Matrix Joint Venturev. Pope& Talbot, Inc., 341 Ore. 321, 2006 Ore.
LEX1S 824 (Sept. 8, 2006).

Key Point:
Under theFederal Arbitration Act, questionswhether contractual conditions
precedent to arbitration aremet areto bedecided by thear bitrator.

CCL Summary:

Industra/M atrix Joint Venture (contractor) contracted with Pope & Talbot, Inc.
(owner) for construction and installation of equipment at the owner’spulp mill in
Oregon. Theindividual Joint Venture contractorsheld licenseswith the Oregon
Construction Contractors Board (CCB); however, the Joint Venturedid not. The
construction contract contained genera conditionsrelated to resolution of claimsand
disputesthrough arbitration. Prior to arbitration, the dispute wasto be submitted to the
project engineer. If aparty was not satisfied with the engineer’sdecision, it wasto
providewritten notice to the other party and make another attempt to resolvethe
dispute by agreement. The Oregon Arbitration Act (OAA) applied to any arbitration
hearings. Dueto various problems, the contractor missed the scheduled completion
date, and both partiesincurred unantici pated expenses. Each party blamed the other.
Thecontractor filed suit for breach of contract and quantum meruit. After discovery, the
contractor filed amotion to stay the proceedingsand compel arbitration. Thetrial court
denied the contractor’ smotion on the basisthat it had failed to meet the contractua
conditions precedent to arbitration. It then granted summary judgment to the owner
based on an Oregon statute prohibiting claimsby contractorsthat werenot licensed by
the CCB. The Court of Appealsreversed holding that the Federa Arbitration Act
(FAA), rather thanthe OAA, applied to prearbitration issues, and that under the FAA
thearbitrator should decide whether the contractor met the statutory and contractual
preconditionsto arbitration. The owner appeal ed to the State Supreme court.

Theowner argued that the partiesintended that Oregon law, rather than the
FAA, beapplied to the question of whether aparticul ar dispute must be arbitrated and
to questionsof substantive contract law. The contractor argued that the Court of
Appealscorrectly held that the partiesintended the OA A to governthe conduct of the
hearing, but that nothing indicated an intention to choose Oregon law to govern
resol ution of thelegal issuesinvolvedin determining whether ahearing should occur. The
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referenceto the OAA inthe contract required only that “any arbitration hearings’ be
governed by the OAA. The provision said nothing about issuesthat might ariseand require
resol ution beforeahearing nor did it speak to the source of law governing theway inwhich
any suchissues should beresolved or by whom. Given that the contract invol ved companies
incorporated in threedifferent states, thusinvolving interstate commerce, thearbitration
agreement in the contract fell withinthe coverage of the FAA. Under the FAA, questions of
substantive arbitrability were to be decided by the court and questions of procedural
arbitrability wereto be decided by thearbitrator. The effect of the contractor’sfailureto
meet statelicensing requirementsand itsfailureto meet contractua conditions precedent to
arbitration were procedura questionsthat the arbitrator should decide. Court of Appeals
decisonaffirmed.

CONSTRUCTION DELAY CLAUSES

United Satesv. David Boland, Inc., 2006 U.S. Dist. LEX1S 66568 (M.D. Fla. Sept.
16, 2006).

Key Point:
Summary judgment isnot warranted whether ther ear eissuesof fact astowhether
acontractor actively interfered with asubcontractor’swork.

CCL Summary:

David Boland Inc. (contractor) contracted with the United States government to be
the primary contractor for the construction of an operationssupport building at the NASA
Space Center. The contractor entered into asubcontract with Dura-Stress (subcontractor)
for thedesign, fabrication, and erection of precast concrete panels. The subcontract
contained a“no damagesfor delay” provision providing that the contractor would not be
liablefor any damagesarising out of delays caused by itsnegligent actsor omissions. The
project fell behind schedule. The contractor assigned and transferred itsrightsand
obligationsto another contractor. The subcontractor’srequest for equitable adjustment was
denied. The subcontractor claimed that the original contractor caused delaysby engagingin
activeinterference during the project. The subcontractor filed suit against both contractors
andtheir suretiesfor activeinterference and breach of contract. The contractorsand their
suretiesfiled amotion for summary judgment.

The subcontractor asserted that the original contractor wasresponsiblefor delays
by failing totimely and adequately respond to the subcontractor’s Requestsfor Information
(RFIs) and comments, failing to timely forward the government’ sresponsesto the RFIs,
and failing to adequately addressthe substandard work of apiling subcontractor. Therewas
anissueof fact regarding whether theorigina contractor timely and adequately responded
to the subcontractor’sRFIs. The contractor’svice president testified that an average RFI
wasforwarded to the government approximately 3 daysafter itsrecel pt and returned to the
subcontractor approximately 4 daysafter it was answered by the government. However,
some RFIswerenot answered for extended periodsof time. Anissueof fact aso remained
regarding whether theorigina contractor actively interfered with the subcontractor’s
obligations by knowingly contributing to alengthy delay inthe piling subcontractor’ swork.
The piling subcontractor testified that itsactivitieswere delayed when the origina contractor
failed to ensure proper siteelevation, failed to moveasewer line, and failed to ensurethat



water wasremoved from the site prior to the piling work. The delaysin the piling subcontractor’s
operationsdelayed the subcontractor’sability to start itswork under the subcontract.
Communications between the government and the original contractor al so created anissue of fact
regarding whether the contractor violated its obligation not to obstruct the subcontractor’s
performance. Thegovernment wroteto the contractor on multiple occasi ons complaining about
itspoor performanceand questioningitsability to timely complete performance. Summary
judgment was not warranted astherewereissues of fact asto whether the origina contractor
unreasonably delayed the subcontractor’ swork. Motion denied.

CONTRACTS AUTHORITY

Aquatrol Corp.v.Altoona City Auth., 2006 U.S. Dist. LEX1S62243 (W.D. Pa. Aug. 31,
2006).

Key Point:
An owner, asathird-party beneficiary of acontract between thecontractor and
subcontractor, cannot rescind the subcontract.

CCL Summary:

TheAltoonaCity Authority (Authority) contracted with GM. McCrossin, Inc.
(contractor) to upgrade computer software at five of theAuthority’ swater treatment plants. The
contractor subcontracted with Aquatrol Corporation (subcontractor) for aportion of thework.
The upgradeswereto be completed by aspecified date and in accordance with technical
specifications prepared by Gwin, Dobson & Foreman, Inc. (engineer). Problemsaroseand
persisted well beyond the compl etion date. The subcontractor proposed that the existing
computersbereplaced with new computers, which would requireanincreasein theinitial
subcontract price. TheAuthority responded that it was unwilling to absorb the additional cost.
TheAuthority subsegquently deleted thetotal value of the subcontract work from itscontract with
the contractor. The subcontractor |ater discovered what was needed to correct theorigina
software problemsand offered to perform thework for the original contract price. TheAuthority
declined the offer and contracted with another consultant to compl etethework at aconsiderably
higher price. The subcontractor sued the contractor for breach of contract. The contractor filed a
motion for summary judgmen.

The contractor argued that the subcontractor’s breach of contract claim could not
proceed because the underlying contract wasrescinded. The contractor also argued that
summary judgment was not warranted because the subcontractor had not performed to the
sati sfaction of theAuthority, asrequired by the subcontract. The subcontractor contended that
theAuthority, asthethird-party beneficiary to the underlying subcontract, had no authority to
rescind the contract, and that the contract was not rescinded by the subcontractor’sconduct.
TheAuthority, asathird-party beneficiary of the contract between the contractor and
subcontractor, could not have rescinded the subcontract. Asto the subcontractor’s performance,
the subcontract included languagethat the subcontractor wasto meet thetechnical specifications
of the project engineer and indicated that the contractor reserved theright to cancel if theorder
wasnot “filled asspecified.” Thislanguage had moreto do with the specific nature of thework
itself rather than with the sati sfaction of theAuthority or the engineer. Becausethe contract
language was ambiguous, the resol ution of theissuerelated to the subcontractor’sperformance
under the contract was properly |eft for determination by thefinder of fact. Motion for summary
judgment denied.
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